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SENTENCING LEGISLATION AMENDMENT BILL 2013 
Second Reading 

Resumed from an earlier stage of the sitting. 

DR K.D. HAMES (Dawesville — Deputy Premier) [3.38 pm] — in reply: I will continue the comments I 
began before question time and I will reiterate some of the points that I made, because clearly some members 
who are now in the chamber were not here then. I put to the house that there are two reasons for bringing 
forward this legislation. The first is to act as a deterrent. The shadow minister repeatedly made the point that, 
although the numbers had gone down in the first instance, they have subsequently increased, and that is true. 
Clearly, the deterrent effect is perhaps not as great as we would like. We all know how that works; namely, in a 
scenario of alcohol-fuelled violence, a person does not always stop to think, “Well, I might go to jail if I hit this 
police officer.” There are persons who might well continue with that violence regardless of the potential 
consequences. The reality is that, in some cases, for this type of person, perhaps mandatory sentencing is not 
considered as great a deterrent as we would like.  

However, the second component, and the main reason for bringing in the legislation in the first place, is that this 
government wanted to make sure that those who committed those sorts of violent offences were suitably 
punished. That is why we brought in the legislation in the first place. I know the police wanted it, because their 
view was that it would be a strong deterrent. It should be remembered that we created this legislation when in 
opposition, given the dissatisfaction of the public towards the Magistrates Court in assessing the punishments to 
be handed down to those who committed violent acts against police officers. It was felt that these offenders 
should be suitably punished. As a result of our view and the public’s view that people were not being suitably 
punished, we sought to introduce a mandatory sentence for the upper end of those crimes—that is, serious crimes 
that caused significant damage. The sort of severe damage like the injuries inflicted on police officer Butcher 
should have a mandatory sentence. The member for Butler made two points that I wanted to address. He said that 
he opposed the legislation when it originally came through Parliament. 
Mr J.R. Quigley: No, we did not. 
Dr K.D. HAMES: Because he did not support the mandatory component that it should be left to the magistrates 
to decide, after taking all things into consideration, what the punishment should be. He did not oppose it. 
Mr J.R. Quigley: That is not right; I didn’t say that. I was talking to the amendment. 

Dr K.D. HAMES: That is the impression I got from the comments the member made. Then he talked about the 
two persons who did not get included in the mandatory sentencing. They were, in effect, under the old system—
the system under which the member thought magistrates should have a say. Well, the magistrates did have a say. 
The offences committed by those two persons were not deemed serious enough to be included in the mandatory 
sentencing component, but violent offenders still face the full force of the law. The offenders faced a magistrate 
who looked at the circumstances of the aggravation and the outcomes for the police officers and made a decision 
about the punishment that warranted. That is how it was before we brought in mandatory sentencing. 

The issue is where we as a government would like the line to be drawn. It is very hard to tell because, as the 
member for Butler said, we need to take into consideration the aggravation, the circumstances and what exactly 
was happening at the time that those injuries occurred. Does causing a black eye warrant jailing someone for six 
months? I would probably prefer that decision to be left in the hands of a magistrate rather than we as a 
government saying, “Oh well, she’s got a black eye, so therefore you must put the offender in jail for six 
months.” I would not feel comfortable making that decision or recommendation. I would much prefer that sort of 
standard of injury, although it is serious and warrants going to court and receiving a punishment, to be left up to 
a magistrate to decide. In both of those instances, the magistrate would jail the offender if the magistrate decided 
that the level of behaviour by the offender was sufficient to put them in jail for six months. Our mandatory 
sentencing legislation for causing severe injury to a police officer does not prevent a magistrate from putting 
someone in jail for a long time if the magistrate believes that the circumstances warrant that sort of punishment. 
That is not what mandatory sentencing is all about. It is not about taking away the magistrate’s discretion in 
determining a sentence about people who have caused injuries that would be regarded as less severe; for 
example, a severe bruise on the arm in one case and a black eye in the other. In my view, it is appropriate to 
leave it in the hands of the magistrate to determine how serious the degree of injury as a result of an assault was 
and what sentence it warranted. We need to take those circumstances into consideration, especially in the case of 
a female police officer who is punched in the face by some big bruiser. I would think that a magistrate would 
regard as much more severe an assault on a policewoman who was on her own by a group of people punching 
her. Even if the injuries were not very severe, I would regard that matter very seriously, as opposed to a situation 
in which a policewoman with a group of police officers received a black eye from a violent offender who was 
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resisting arrest. Clearly, each circumstance needs to be considered on its merits when making a decision, and we 
are happy for the magistrates to do that. 

What we are neither happy about nor prepared to accept is when someone severely assaults a police officer, 
causing severe injuries. We believe there needs to be mandatory sentencing for that type of offence, hence the 
legislation. We introduced the legislation and wanted it to act as a deterrent—perhaps it has not—and we want 
those offenders to be punished. We have found that in some circumstances magistrates have allowed people to 
go on parole and people have not served the mandatory sentence that we as a government wished to see. The 
Attorney General told me that since September 2013, when this legislation was brought into this place, 55 
assailants have been jailed under the terms of this legislation, which is not very many. Some 55 people 
since September of 2013 — 
Ms M.M. Quirk: They may have been jailed in any event, minister. 

Dr K.D. HAMES: Maybe they would have; I cannot determine that. But we should remember the reason that we 
introduced mandatory sentencing in the first place; namely, the clear evidence that some offenders who were 
involved in serious crimes were not going to jail. 

Mr J.R. Quigley: Could you answer my question? When I asked the Attorney General of the day to name the 
cases or point us to the cases, he could name only one case. We were ad idem on that; there was only one case in 
Western Australia when a magistrate had failed to imprison a person for a serious assault occasioning bodily 
harm. Do you have any others? 
Dr K.D. HAMES: I was not in the chamber, I do not think, at the time. It does not matter; if that is the case and 
they were being jailed anyway, members opposite may say this legislation is irrelevant because it is happening 
anyway. I personally prefer the certainty of having the legislation there as a clear indication of support for the 
police officers who, as we know, campaigned for a long time for this legislation. As much as the government 
desired to make sure those types of offenders were put in jail, it was also our desire to make sure that we were 
seen to be supporting our police officers, who do such a magnificent job in the field. 

I have had some experience in this matter. Firstly, my grandfather—I have to say this was before my time—was 
a police officer. In fact, he was a police secretary for the Fremantle police in his early days to such an extent that 
the Labor Party asked him to run as a candidate in the Kimberley when he moved there. Secondly, my stepfather 
was a police officer and I followed him on his postings throughout much of my life when he was alive. I saw 
some of the things that he had to put up with as a police officer. I clearly remember one occasion in Kalgoorlie 
when he walked into a house and was held by someone who was well known to police—an extremely large 
person of Maori descent—with a machete at his throat saying, “I’m going to kill you, copper.” I had to watch 
him get out of that situation. Both the government’s and my desire is to strongly support police officers who are 
assaulted and severely injured. Hence the legislation and the member opposite saying that he supports it, even if 
he is concerned about the numbers and the reduction; I understand that would be desirable, but not essential. We 
want to punish people who commit those types of crimes. Again, this legislation is here and I am pleased to hear 
that the opposition is supporting the bill. I look forward to its conclusion so that it is in place. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4: Section 85 amended — 

Mr J.R. QUIGLEY: The minister said that 55 people have been jailed under this legislation. Has any modelling 
been done into what is likely to happen to the prison population once mandatory minimum sentences as defined 
in this clause are brought into force? 

Dr K.D. HAMES: I do not think I am in a position to answer that question—that would be for the Minister for 
Corrective Services or the Minister for Police, and even then it would be only a guesstimate of what the number 
might be. The reality is that since this legislation has been in place, 55 people have been put behind bars, as we 
have heard. There have been only a couple of occasions on which we have been thwarted in our desire to get 
mandatory minimum sentencing by people being granted parole. Therefore, we would assume that this would not 
lead to a large difference in the prison number, unless the magistrates started to grant parole to every prisoner. 
There have been 55 in the last six months. The member made some comments about the deterrent effect of this 
legislation. I accept that this may not be as vigorous a deterrent as we would like, but time will tell. We certainly 
saw the number come down at the start of this process, and it has gone up 17 per cent since that time. However, 
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as I have said, that is not what I want to see out of this legislation. I want to see the people who have done these 
deeds punished. If the secondary result is that people stop doing these deeds and there is a reduction in the extent 
of these crimes, that would be excellent. But it is not something that we are bound by in putting forward this 
legislation. 

Mr J.R. QUIGLEY: Although I accept what the minister says about deterrence, the likelihood of deterrence to 
an inebriated or drug-affected person on the streets late at night might be minimal, because not everyone will be 
cognisant of the provisions of mandatory sentencing in the Criminal Code. It has long been held to be a policy of 
criminal law that benefit is to be had from a term of parole, because if there is no period of parole, the state has 
no grip on the continuing conduct of the prisoner. I am wondering what has brought about this shift, and why the 
minister thinks it will be an improvement if, once the person has served what might be considered the non-parole 
period, the person then has to serve as a mandatory requirement the balance of the term, at the expiration of 
which the state will have no leverage at all over the former prisoner. 

Dr K.D. HAMES: The member is right in what he says about the benefits of parole. It is very hard to get 
someone to behave appropriately if we do not give some reward for that improved behaviour. This will set a 
mandatory minimum sentence beyond which parole cannot be granted. But that does not mean that parole cannot 
be granted. It clearly depends on the length of the sentence. If the person gets a one-year sentence, they can get 
parole on a component of that, but not so much that it will bring them below that mandatory minimum sentence. 
That is what was happening before. People would get a term of imprisonment of, say, eight months, and they 
would get parole and end up serving four and a half months less than the mandatory minimum of six months. We 
want to stop that from occurring. People can still get parole for a component of the sentence. It is always up to 
the magistrates to determine what the total sentence will be, and they can build in a component that allows for 
parole and that will help improve the behaviour of the person who has been sentenced. 

Ms M.M. QUIRK: As we heard in the second reading speech, this amending legislation has come about because 
there is what is described as an anomaly between the Sentencing Act and the Criminal Code. How many people 
have been affected by this anomaly, and when did this anomaly first become apparent? I would have thought it 
would have become apparent when the first person was sentenced under that legislation and that person’s earliest 
release date was calculated. 

Dr K.D. HAMES: This first became apparent in the case of a particular individual. I will not mention the name 
of the person, not because there is a good reason not to do so, but because I prefer not to mention people’s names 
unless I have to. In that case, the person was sentenced to nine months’ imprisonment on 14 December 2012, so 
that is some 14 months ago. There was a maximum component of mandatory sentence. The assault actually took 
place on 1 January 2011. The Prisoners Review Board considered the person’s application for parole on 16 April 
last year and determined to release this person. That is when it became apparent that there was an anomaly. It is 
since that time that we decided to do something about it. As the member knows, the processes of government can 
be relatively slow. A decision needs to be made by the minister, the minister needs to get approval to draft 
legislation, it then goes to cabinet and the minister gets approval to print the legislation. The member has been 
through the process as a minister, so she knows that sometimes these things can take a long time. It also has to fit 
into the current legislative program. It has taken from April of last year until now to get the legislation to this 
stage. But when we consider the other legislation that we have in this state, this was one person, and perhaps 
another, who was affected by this anomaly, and, in the same period, 55 people were convicted and either have 
served or are serving their sentence. I cannot defend the time that was taken. I was not involved in it. But that is 
the time that it took. 

Ms M.M. QUIRK: I am surprised that it was not picked up earlier, because when a person is in prison, a 
calculation is made about what their earliest possible release date will be, so that should have started to ring 
some alarm bells then, but it clearly did not. 

Clause put and passed. 
Clauses 5 to 11 put and passed. 

Title put and passed. 
Debate adjourned, pursuant to standing orders. 
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